20 July 2004

Chief Justice Kay McFarland
Kansas Supreme Court
Judicial Center

Topeka, Kansas 66612

Dear Justice McFarland:

In your capacity for oversight of the Office of Disciplinary
Administrator, copies of correspondence to the Administrator
(attached) and a complaint submitted in June (enclosed) are
provided for your consideration. Please note the following:

1.) The complaint concerns disciplinary action against attorney
Scott David Lowry, the jury foreperson in the matter of United
States v. Pickard. It is alleged that during voir dire Mr. Lowry
concealed his legal training and awareness of other attorneys

in the USAOQ. Defense investigation after trial revealed that Mr.
Lowry graduated from Washburn University School of Law, and
appears to have attended law school with the prosecutor in the
instant case, a second prosecutor in the same office, and also
the current U.S. Attorney for Kansas.

2.) The Disciplinary Adminstrator's office responded to the
complaint by suggesting that investigation be delayed until

the Court or Appeals examined the matter. However, this appears
to violate Rules 209 and 214 of the Kansas Rules of Professional
Conduct.

While recognizing that an investigation may result in situations
of significant ethical consequence, it is requested that the
Office of the Disciplinary Administrator be encouraged, or ordered,
to docket the complaint, notify the Respondent, assign an
investigator, and otherwise initiate the investigation in the
customary manner, barring "exceptional circumstances" as

defined by a review committee, a hearing panel, or the Supreme
Court.

Your kind attention to this matter is very much appreciated. Thank
you for your effort in this regard.

Sincerely,

. S

William L. Pickard
82687011

3901 Klein Blvd.
Lompoc, CA 93436




15 July 2004

Janith A. Dbavis

Deputy Disciplinary Administrator
Office of the Disciplinary Administrator
State of Kansas

701 Jackson St., lst Floor

Topeka, Kansas 66603

Dear Ms. Davis:

Thank you for your letter of 29 June 2004, regarding the
complaint letter and supporting documents against attorney

Scott David Lowry (appended as Exhibit 1). In your reply,

you stated that "since there is an appellate review pending"

your office "will not begin a disciplinary investigation into

the same conduct." You further indicated that vour office would
follow-up with an investigation if the Court determined that

Mr. Lowry's conduct, as a juror, was inappropriate. The complaint
letter and supporting documents were retained in your files,
rather than docketed.

However, please note the following:

1.} Rule 209 of the KRPC, entitled "Complaints" (Exhibit 2), states
that "The Disciplinary Administrator shall promptly docket all
complaints or reports received unless the complaint or report is
determined to be frivolous or without merit, in which case the
Disciplinary Administrator may dismiss the complaint or report
without having docketed the same."

2.) Rule 214 of the KRPC, entitled "Matters Involving Related

Civil or Criminal Litigation” (Exhibit 3), states that "Processing
of complaints shall not be deferred or abated because of substantial
similarity to the material allegqations of pending civil or criminal
litigation, except in exceptional circumstances when authorized by

a review committee, a hearing panel, or the Supreme Court."

With respect to Rule 209, the supporting documents included
affidavits as to merit by two attorneys. In the event that your
office wishes to dismiss the complaint based on your determination
that it is frivolous or without merit, please do so without delay.
Otherwise, in compliance with Rule 209, you are requested to
promptly docket the complaint and supporting documents for
investigation, notify the Respondent, and forward a copy of the
docketing statement and related materials to the Complainant.




With respect to Rule 214, the concurrent proceedings in

the District Court or the Court of Appeals cannot delay

the initiation of the independent investigation by the
Disciplinary Administrator. Indeed, if this were the case,
investigations might be delayed indefintely until the end of
the appeal process or not conducted at all. Furthermcore, the
Court's inguiry involving juror dishonesty will focus on the
extent of bias to the defendant, whereas the complaint involves
Rule 8.4 of the KRPC concerning misconduct and Rule 3.3 concerning
lack of candor to the tribunal. Hence, the outcome of the
Couxt's decision, while providing useful information for the
disciplinary investigation, is irrelevant to the basis of the
complaint, viz. Mr. Lowrys apparent deception at voir dire, as
evidenced by a plain reading of the transcripts attached to

the complaint.

Hence, it is requested that your office immediately docket the
complaint for investigation, notify the Complainant and Respondent
of the docketing, and provide both parties with contact information
for the investigator.

I trust this correspondence will be helpful in reducing delay

in this matter, so that the complaint may be addressed forthwith

in the disciplinary investigation of Mr. Lowry or, in the alternative,
so0 that Mr. Lowry need not be subjected to the travails of such
proceedings any longer than necessary to resolve the issue.

Please let me know if I may be of further assistance, and thank
you for your kind attention in this regard.

Sincerely,

William L. Pickard
82687011

3901 Klein Blvd.
Lompoc, CA 93436

cc: Chief Justice of the
Kansas Supreme Court




EXHIBIT 1 - COPY OF 29 JUNE 2004 REPLY FROM
DEPUTY DISCIPLINARY ADMINISTRATOR JANITH A. DAVIS




STATE OF KANSAS

STANTON A. HAZLETT
Disciplinary Administrator

701 Jackson St.

I Floor

Topeka, Kansas 66603-3729
Telephone: (785) 296-2486
Fax: (785) 296-6049

FRANK D. DIEHL

ALEXANDER M. WALCZAK
JANITH A. DAVIS

Deputy Disciplinary Administrators

OFFICE OF
GAYLE B. LARKIN THE DISCIPLINARY ADMINISTRATOR
Admissions Attorney

June 29, 2004

William L. Pickard
#82687011

3901 Klein Blvd.
Lompoc, California 93436

Dear Mr. Pickard:

I have received your complaint letter and supporting documents against Attorney Scott
David Lowry.

In reviewing the materials you submitted, I noted that your attorney has filed a motion for
new trial with the Tenth Circuit Court of Appeals based on alleged juror misconduct by
Mr. Lowry. Since there is an appellate review pending in your case, where the conduct
of Mr. Lowry will be examined, this office will not begin a disciplinary investigation into
the same conduct. However, if the Court of Appeals determines that Mr. Lowry’s
conduct, as a juror in your case, was inappropriate then this office will likely follow up
with a disciplinary investigation/action.

Please keep me advised on the outcome of your appellate motion. This office will retain
your complaint letter and supporting documents in our files.

78

Janith A. Davis
Deputy Disciplinary Administrator

Sincerely,

JAD:MAY




EXHIBIT 2 - COPY OF THE KANSAS RULES OF PROFESSIONAL
CONDUCT, RULE 209.
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EXHIBIT 3 - COPY OF THE KANSAS RULES OF PROFESSIONAL
CONDUCT, RULE 214.
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